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In the Court of Appeals of the District of Columbia. 


Henry B. F. Macparland et al., Appellants, 

vs. 

Lorin M. Saunders. 


No. 1495. 


a Supreme Court of the District of Columbia. 

In re Extension or Sherman Avenue. No. 555. District Court. 


United States op America, 
District of Columbia, 


\ 


ss: 


Be it remembered, that in the supremo court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit;— 


1 Petition. 

Filed May 31,1899. 

In the Supreme Court of the District of Columbia, Sitting as a Dis¬ 
trict Court of the United States for said District. 

In re Extension op Sherman Avenue. District, No. 555. 

To the supreme court of the District of Columbia, sitting as a dis¬ 
trict court: 

The petition of John B. Wright, John W. Ross, and Lansing H. 
Beach, Commissioners of the Districtof Columbia, respectfully shows 
as follows: 

1. That Congress by an act approved March 3,1899, entitled ‘'An 
act for the extensionof Pennsylvania avenue southeast, and for other 
purposes,” directed that “within ninety daj's after the approval of 
this act the Commissioners of the District of Columbia be, and they 
are hereby authorized and directed to institute by a petition in the 
supreme court of the Districtof Columbia, sitting as a district court, 
a proceeding to condemn the land necessary for the extension and 
widening of Sherman avenue from Florida avenue to Whitney ave- 
1—1495 a 
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nue with the uniform width of one hundred feet,” underand accord¬ 
ing to tlie provisions of chapter eleven of the Revised Statutes of 
the United States relating to the District of Columbia. 

2. That a map of the proposed extension and widening of Sher¬ 
man avenue, showing the number and designation of lots affected, 
the names of the owners thereof, and the areas of land required for 
the extension, has been prepared and a copy thereof is hereto an¬ 
nexed as part of this petition, marked “ Exhibit D. C. No. 1.” 

3. That said act provides, among other things, “ that of the amount 
found due and awarded for damages for and in I’espect of the land 
condemned under this act for the extension and widening of said 
Sherman avenue not less than one-half thereof shall be assessed by 
said jury in said proceedings against those pieces or parcels of ground 
abutting on both sides of Sherman avenue, and the extension thereof 
as herein lu’ovided, to a distance of three hundred feet from the 
building lines of the east and west sides of Sherman avenue as 
widened and extended: Provided, that no assessment shall be made 
against those pieces or parcels of ground out of which land has 
already been dedicated to the District of Columbia for the purpose 
of widening Sherman avenue as herein provided for.” 

Wherefore your petitioners pray this honorable court to direct 
the marshal of the District of Columbia to summon a juiy of seven 
judicious, disinterested men, not related to any party interested, and 
to be and appear on the premises on a day specified, to assess the 
damages, if any, which each owner of land through which Sherman 
avenue is proposed to be extended and widened, as aforesaid, ma}^ 
sustain by reason thereof, and that such other and further orders 
may be made and proceedings had as are contemplated by said act 
of Congress and by chapter eleven of the Revised Statutes of the 
United States relating to the District of Columbia, to the end that a 
permanent right of way for the public over the said lauds may be 
obtained and secured for the aforesaid extension and widening of 
Sherman avenue; and they will ever praj^ etc. 

JOHN B. WIGHT, 

JOHN W. ROSS, 

LANSING H. BEACH, 
Comonissionej's of the District of Columbia. 

S. T. THOMAS, 

A. B. DUVALL, 

Attorneys for Petitionei's. 














LORIN M. SAUNDERS. 
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2 Supreme Court of the District of Columbia. 

Saturday, September IQtli, 1899. 

Session resumed pursuant to adjournment. 

Present: Mr. Justice Chas. C. Cole, presiding. 

In re The Extension and Widening op Sherman Avenue. No. 

565, District Court. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of an act of Congress approved 
March 3,1899, entitled “An act for the extension of Pennsylvania 
avenue southeast, and for other purposes,” have filed a petition in 
this court praying the condemnation of the land required for the ex¬ 
tension and widening of Sherman avenue from Florida avenue to 
Whitney avenue with the uniform width of one hundred feet, as 
shown on a plat or map prepared by said Commissioners and an¬ 
nexed to their said petition and marked “ Exhibit D. 0. No. 1,” and 
praying also that a jury be summoned by the marshal, in accord¬ 
ance with the provisions of chapter eleven (11) of the Hevised Statutes 
of the United States I'elating to the District of Columbia to ascertain 
the damages for and in respect of the land proposed to be con¬ 
demned for the extension and widening of said Sherman avenue and 
to assess not less than one-half thereof against those pieces or parcels 
of ground abutting on both sides of Sherman avenue, and the ex¬ 
tension thereof as therein provided, to a distance of three hundred 
feet from the building lines on the east and west sides of 

3 Sherman avenue as widened and extended, provided that no 
assessment shall be made against those pieces or parcels of 

ground out of which land has already been dedicated to the District 
of Columbia for the purpose of widening Sherman avenue as therein 
provided for. 

It is ordered this 16th day of September, A. D., 1899, that all per¬ 
sons interested in the proceedings be, and they are hereby required 
to appear in this court on or before the 2nd day of Oct. 1899, to 
show cause if any they have, why the prayer of said petition should 
not bo granted, and why the proceedings directed in said act of 
Congress should not be taken. 

Provided a copy of this order be published in the Evening Star 
and the Washington Times newspapers at least six times and in the 
Washington Law Reporter once before said 2nd day of Oct. 1899. 

By the court: 

CHAS. C. COLE, 

Asso. Justice. 
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4 Verdict of Jury. 

Filed May 9,1900. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court for said District. 

In re The Extension and Widening op Sherman Avenue. 

We, the jury in the above-entitled cause, hereby find the follow¬ 
ing verdict and award of damages for and in respect of the land 
condemned and taken necessary for the extension and widening of 
Sherman avenue from Florida avenue to Whitney avenue with the 
uniform width of one hundred feet, as shown on the plat or map 
filed with the petition herewith, as set forth in Schedule One, hereto 
annexed as a part hereof. 

And sve, the jury aforesaid, in accordance with the act of Congress 
approved March 3d, 1899, for the extension and widening of said 
avenue, do hereby assess the sura of $77,293.50, being one-half of 
the damages, as afore.said, as awarded in Schedule One hereto 
annexed, against those pieces or parcels of ground abutting on both 
sides of said Slierman avenue and the extension thereof, as provided 
by said act, to a distance of three hundred feet from the building 
line on the east and west sides of said Sherman avenue as widened 
and extended, which we find will be benefited by the widening and 
extension of said avenue, as set forth in Schedule Two, which is 
hereto annexed and made a part hereof. 

Witness our hands and seals this first day of May, A. D. 1900. 


HENRY F. BLOUNT. 

"l. s.] 

E. S. PARKER. 

s.’ 

ROB’T I. FLEMING. 

L. S/ 

NOBLE D. EARNER. 

'l. S.] 

GEO. W. MOSS. 

L. s/ 

HARRY B. PARKER. 

‘l. s/ 


I agree fully with my colleagues of the jury with regard to the 
damages awarded for property taken, but regret that I cannot agree 
with the majorit}’^ of them on the question of an equitable appor¬ 
tionment among the several pieces of land of the gross amount 
assessed as benefits and needed to meet the award for damages. 

A. D. HAZEN. 




JiOEIN M. SAUKDBES. 
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Stipulation of Counsel. 


Filed October 3,1904. 


In re Exthnsion op Sheeman Avenue. District Court, No. 555. 


All Eiilriex in Schedules Accompawfmg Verdict Referring to Lot 12 to 17, Inclusive, in 

Slock 2, and Lois 1 and 16, in Block 12. 


Todd & Browu*s subdivision. 

Lot. 



Owner. 

Block 2. . 

12 

1000.00 

$450.00 

Lorin M, Saunders, 

ti 

13 

1000.00 

400.00 

(t 

it 

14 

1000.00 

400.00 

(S 

ti 

15 

1000.00 

400.00 

tt 

n 

16 

J 000.00 

400.00 

ti 


17 

1000.00 

450.00 

tl 

Todd <k Brownes subdivision. 





Block 12... 

House on lot 1,. 

1 

1600.00 

675.00 

150.00 

Lorin M. Saunders. 

« 

Block 12. 

16 

1500.00 

600.00 

Lorin M. Saunders. 


* Total amount of award of damage!?, $154,587.00. 


Todd Sc Brownes subdivision. 

Lot. 

Area. 

Assessment. 

Owner. 

Block 2,... 

12 

5606 

?425.00 

Lorin M. Saunders. 

(( 

13 

5606 

360.00 

it 

ti it 

14 

5606 

360.00 

11 

it 

15 

5606 

360.00 

it 

it ti 

16 

5606 

360.00 

it 

it a 

■a 

5606 

360.00 

a 

Block 12. 

■9 

6000 

650.00 

it 

(( a 

16 

6000 

500.00 

it 


Total amount of benefits, $77,293.50. 

6 *Memoeandum —It is stipulated by counsel that there is in¬ 

cluded in the above award of damages the sum of $58,600 for 
existing houses and improvements on the land condemned. 

A. B. DUVALL, AWy, &c. 
LEO SIMMONS. 
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7 Separate Exceptions to Assessments, &c. 

Filed July 22,1901. 

In the Supreme Court of the District of Columbia. 

In re Extension and Widening op Sherman Avenue. District 

Cause, No. 555. 

Now come- Lorin M. Saunders owner of lots 12,13,14,15,16 and 
17 in block 2; and lots 1 and 16 in block 12; also lot 1 in sq. 17, in 
Todd and Brown subdivision and objects to the confirmation of the 
assessment levied by the jury in this cause, against said lots of 
ground and premises, upon the following grounds. 

1st. Because the law under wliich said assessment is made, arbi¬ 
trarily requires an assessment without regard to benefits and is 
therefore unconstitutional and void. 

2nd. Because said assessment, as will appear from the records, ex¬ 
ceeds the benefits found and is contrary to law. 

• 3rd. Because the verdict of the jury, does not find that said prop¬ 
erty is benefited in any sum whatever. 

4th. Because the assessments for benefits as returned by said jury 
are unequal, irregular and are not made in accordance with the 
law made and provided for levying said assessment. 

5th. Because the law under which said assessments were levied 
and are to be collected is unreasonable, evasive, uncertain and void. 

LEO SIMMONS, 

Att'y for Exceptant. 

8 Motion for Confirmation of Verdict. 

Filed August 3, 1901. 

In the Supreme Court of the District of Columbia. 

In re Extension and Widening op Sherman Avenue. District 

Court, No. 555. 

Now come the Commissioners of the District of Columbia, by 
A. B. Duvall and Arthur H. O’Connor, their attorneys, and move 
the court that the verdict, award, and assessment of the jury filed 
herein on the 9th day of May, 1900, be finally confirmed, notwith¬ 
standing the exceptions thereto filed herein. 

A. B. DUVALL, 

ARTHUR H. O’CONNOR, 

Attorneys for the D. C. 












LOHm M. SAUNDERS. 


? 

Take notice that on Wednesday, the 7th day of August, 1901, at 
10 o’clock, a. m. of the said day, or as soon thereafter as counsel can 
be heard, we will call up for hearing the foregoing motion before 
the justice then holding a term of the district court. 

A. B. DUVALL, 

ARTHUR H. O’CONNOR, 

Attorneys for the D. G. 

To-, att’y for-. 

Mailed copies of the foregoing motion and notice August 2,1901, 
to the following persons: To Downing & Keane, att’ys for Thos. 
Dunn ; Sam. Maddox, att’y for Jesse Brown and Rosa Wallach; Leo 
Simmons, att’y for Mary F. Isaninger, Agues V. O’Connor, Caroline 
Mitinger, Thos. H. G. Todd, and Lorin M. Saunders; Strasburger 
& Dammau, att’ys for Henry Strasburger; Edwin Forrest, att’y for 
Mary M. Cross; Barnard <fe Johnson, att’ys for Wm. Gass and 
Thomas ICeliher; Wolf <& Rosenberg, att’ys for John W. Schaefer 
and Salm Behrend ; Mackal & Maedel, att’y- for John Finn; Birney 
& Woodward, att’ys for Geo. W. F. Swartzell, trustee. 

ARTHUR H. O’CONNOR, 

Ass’i AtVy, D. C. . 


Ordei' Confirming Verdict. 

Filed October 2,1901. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Extension op Sherman Avenue. No. 555, District Court. 

It appearing to the court that the order nisi confirming the ver¬ 
dict, award, and assessment of the jury filed herein has been duly 
published as therein provided, and that the owners of the lands con¬ 
demned and the owners of the lands assessed in said verdict have 
been duly notified of the pendency of these proceedings, as provided 
in said order, and argument of counsel upon the exceptions to said 
verdict filed therein having been heard and considered, it is by the 
court this 2ud day of October, 1901, upon motion of the Commis¬ 
sioners of the District of Columbia, adjudged, ordered and decreed 
that the land necessary for the extension and widening of Sherman 
avenue from Florida avenue to Whitney avenue with a uniform 
width of one hundred feet, as described in this proceeding and shown 
on the plat filed herein, be, and the same is hereby, condemned, and 
that the said exceptions and each of them be, and they are hereby, 
overruled, and that the aforesaid verdict, award, and assessment, as 
amended by an order passed herein on the 3 day of August, 1901, 
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and by an order passed lierein this day be, and the same hereby is, 
in all respects finally ratified and confirmed. 

T. I-I. ANDERSON, Justice. 

9 Appeal. 

Filed October 22,1901. 

In the Supremo Court of the District of Columbia. 

In re Extension of Sherman Avenue. District Cause, No. 555. 

Now comes Lorin M. Saunders, owner of property, upon which 
certain iissessments for benefits have been levied under the proceed¬ 
ing in the above entitled cause, and appeals to the Court of Appeals, 
Iroin so much of the order i)assed in this cause on the 2nd. day of 
October 1901, as over rules his exceptions filed herein and confirms 
the assessment for alleged benefits against her property. 

LORIN M. SAUNDERS, 

By LEO SIMMONS. AWy. 

The clerk will please note this appeal. 

LEO SIMMONS, 

AWy for Appellant. 

Memorandum. 

October 22,1901.—Appeal bond of Lorin M. Saunders filled. 


10 Motion to Vacate Order of October' 2,1901, &c. 

Filed October 13,1903. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 


h 


In re Extension and Widening of Sherman Avenue. No. 555. 


Now come- Lorin M. Saunders and shows unto the court, that he 
is the owner of lots 12 to 17, both inclusive, in block 2; lot 1 block 
17 and lots 1 and 16, block 12, Todd and Brown’s subdivision, situ¬ 
ate in the county of Washington, District of Columbia; being within 
three hundred feet of said Sherman avenue and described in the 
proceeding in said cause. 

That by virtue of said proceeding, the jury summoned to award 
the damages and assessed benefits to and against the land described 
therein, after making certain awards for the land taken and to be 
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condemned in said proceeding, they returned as assessment against 
your petitionei’’s property, to wit: against lots 12 , $425.00; 13, 
$360.00; 14, $360.00; 15, $360.00; 16, $360.00; 17, $425.00 in block 
2 ; lot 1, block 17, $650.00; lot 1, $650.00 and lot 16, $500.00, block 
12, of Todd and Brown subdivision aforesaid. 

That on the 22 nd day of July, 1901, jmur petitioner filed in said 
cause, certain exceptions and objections to the confirmation of the 
verdict and assessment, levied by said jury, indicating and stating 
bis dissatisfaction with said verdict. But notwitbstanaing such ob¬ 
jections and exceptions and contrary to the statute law, under which 
said proceeding- were had, the court over-ruled said objec- 
11 tions and exceptions; and on the 2nd day of October, 190|, 
ratified and confirmed said verdict; from which your peti¬ 
tioner noted an appeal, but said appeal was abandoned for the reason 
that your petitioner did not deem it essential to prosecute same, in¬ 
asmuch as he was advised and believed that an order confirming 
said assessments over petitioner’s objection was illegal, null and 
void; and he has now noted said appeal withdrawn and discon¬ 
tinued. 

All of the proceedings in said cause, as relating to and affecting 
3 'our petitioner’s rights are hereby referred to and made part of this 
petition. 

Your petitioner further shows that the said assessments as levied 
by said jury, as will appear from the said proceeding, are unreason¬ 
able and unjust. That said assessments though null and void 
stands as a cloud upon the title of 3 'our petitioner’s property'. 

The premises considered, your petitioner moves the court and 
prays that said order of October 2nd, 1902, confirming said ver¬ 
dict, in so far as it effects the property of .your petitioner aforesaid, 
be set aside and vacated, and for nothing held. 

That he may have such other and further relief as the nature of 
his case may require. 

L. M. SAUNDERS. 


I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof and that the facts 
therein stated, upon my personal knowledge are true, and those 
stated upon information and belief, I believe to be true. 

L. M. SAUNDERS. 
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Subscribed and sworn to before me this 23 day of July, 
1903. 



A. 0. CORNWALL, 

Notary Public. 


A. B. Duvall, Esq., att’y petitioners: 

Take notice, I will appear before Mr. Justice Anderson, holding 
a district court, on Thurs. Oct. 15,1903, at 10:30 o’clock and move 
the court to take up and dispose of the exceptions filed by the par¬ 
ties I represent in the above case. 

•2—1495a 


. 
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The clerk will please enter the appeal in this case by Lorin M. 
Saunders withdrawn and abolished. 


LEO SIMMONS, 

AWy for Appellant 


Service acknowledged. 
Oct. 12, 4:30. 


A. B. DUVALL, AWy D. C. 


Copy. 

13 Dewee Vacating Order. 

Filed August 19, 1904, now for Aug. 16, 1904. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Extension and Widening op Sherman Avenue N. W. No. 

555, District Court. 

Upon consideration of the motion of Lorin M. Saunders, filed in 
this case on the 13th day of October, 1903, and after argument b}’’ 
counsel for said Saunders and the petitioners, the Commissioners of 
the District of Columbia, and upon due consideration thereof, it is 
this 16th (lay of August, 1904, by the court, adjudged, ordered, and 
decreed that the judgment or decree passed in this cause on the 2d 
day of October, 1901, wliereby tlie verdict of the jury returned and 
filed herein was ratified and confirmed, be and the same is hereby 
set aside, vacated and annulled, in so far, and only so far as it ap¬ 
plies — and effects the assessments for benefits levied b}' said jury 
under the proceedings in this cause against the land belonging 
to said Lorin M. Saunders, and described in said verdict as follows; 
to wit:— 

Lots 12,13, 14,15,16, and 17, in block two (2), lot 3, in block 
seventeen (17) and lots 1 and 16, in block twelve (12), of Todd and 
Brown’s subdivision of part of Mount Pleasant and Pleasant Plains, 
which assessments are herebj"^ declared illegal, null and void. 

This decree, liowever, to be without prejudice to any right the 
petitioners, the Commissioners of the District of Columbia, may 
have to proceed further, under and in accordance with the opinion 
of the Court of Appeals, in the cases of Brown et al. vs. Mac- 

14 farland et al. and Todd et al. vs. Macfarland et al., which ap¬ 
peals were taken from said decree of October 2d, 1901. 

ASHLEY M. GOULD, Jttsfice. 
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Order for Citation. 

Filed September 7,1904. 

In the Supreme Court of the District of Columlna. 

In re Extension and Widkning op Sherman Avenuic N. W, No • 

655, District Court. 

The clerk will please enter an appeal to the Court of Appeals from 
the judgment and decree entered in the above case on August 19, 
1904; and issue citation to Lorin M. Saunders. 

A. B. DUVALL, 

Attorney fen' H. B. F. Maefarland et al., 

Commissioners D. C. 

15 In the Supreme Court of the District of Columbia. 

In re Extension and Widening op Sherman Avenue N. W. No. 

555, District Court. 

The President of the United States to Lorin M. Saunders, Greeting : 

You are liereby cited and adraonislied to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal entered in the supreme court of tlie District of Co¬ 
lumbia, on the 7tli day of September, 1904, wherein Henry B. F. 
Maefarland, Henry L. West and .John Biddle, Commissioners of the 
District of Columbia, are appellants, and you are appellee, to show 
cause, if any there be, why the decree rendered against the said 
appellants, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Harry M. Cla- 
Seal Supreme Court baugh, chief justice of the supreme court of 
of the District of the District of Columbia, this 7th day of Sep- 
Columbia. tember in the year of our Lord one thousand 

nine hundred and four. 

JOHN R. YOUNG, Clei'k. 

Service of the above citation accepted this — day of-, 190-. 


Attorney for Appellee. 

[Endorsed :] 7003 No. 555, Dist. court. In re extension and 
widening of Sherman avenue N. W. Citation. Issued Sept. 7,1904 
Served copy of the within citation on Lorin M. Saunders Sept. 8, 
1904 Aulick Palmer marshal. B. A. B. Duvall attorney for ap¬ 
pellant. 
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16 Memoi'andum for Clerk to Make up Record. 

Filed October 3,1904. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Extension op Sherman Avenue. No. 555, District Court. 

In the preparation of the record for appeal, the clerk will please ^ 
include the following and no other proceedings :— 

Petition filed May 31,1890 (omitting map). 

Rule citing parties in interest, September 16,1899. 

Verdict of the jury filed May 9,1901, and all entries in schedules 
accompanying verdict referring to lot 12 to 17, inclusive, in block 
2, and lots 1 and 16 in block 12 of Todd and Brown’s subdivision of 
Mt. Pleasant and Pleasant Plains. 

Exceptions by L. M. Saunders. 

Motion to confirm verdict. 

Order confirming verdict October 2,1901. 

Appeal by L. M. Saunders October 22,1901. 

Memorandum of bond for appeal. 

17 Dismissal of appeal b}' and motion of L. M. Saunders Octo¬ 
ber 13,1903. 

Order vacating assessments August 19,1904. 

Appeal September 7,1904. 

A. B. DUVALL, 

Attorney for Hmry B. F. Macfarland et al., 

Commission&i’s, September' 16,1904. 

Copy received. 

LEO SIMMONS. 

Sept. 26,1904. 


Order Extending Time, &c. 

Filed October 12,1904. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Extension and Widening op Sherman Avenue N. W. No. 

555, District Court. 

Upon motion of A. Leftwich Sinclair, Esq., attorney for petitioners,, 
the time for filing transcript of record in the Court of Appeals in. 
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the above entitled cause is extended until Monday, November 21, 
1904. 


By the court: 
October 12,1904. 


ASHLEY M. GOULD, Justice. 


18 Supreme Court of the District of Columbia. 

United States of America, 1 
Disirici of Columbia, j 

I, John El. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
17, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 555, district court, In re Extension of Sher¬ 
man Avenue, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18th day of November, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1495. Henry B. F. Macfarland et al., appellants, vs. Loriu M. 
Saunders. Court of Appeals, District of Columbia. Filed Nov. 18, 
1904. Henry W. Hodges, clerk. 
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JANUARY TERM. 1905. 


No. 1495. 


HENRY B. F. MAOFARLAND ET AL,, Commissiokebs 
OF THic District op Columbia, Appellants, 


vs. 

LORIN M. SAUNDERS, Appellee. 


BRIEF FOR APPELLANTS. 


STATEMENT OP PACTS. 

The Commissioners of the District of, Columbia were di¬ 
rected by section 6 of the act of Congress approved March 
3,1899, entitled “An act for the extension of Pennsylvania 
avenue southeast, and for other purposes” (80 Stats., 1381), 
to institute by a petition in the supreme court of the District 
of Columbia, sitting as a district court, a proceeding to con¬ 
demn the land necessary for the extension and widening of 
Sherman avenue from Florida avenue to Whitney avenue 
with the uniform width of one hundred, feet. 








Agreeable to the provisions of said act, the Comraisslonera 
of the District of Columbia, on the 31st day of May, A. D. 
1899, filed a petition in the supremo court of said District, 
sitting as a district court, praying that the court direct the 
marshal of the District of Columbia to summon a jury of 
seven judicious, disinterested men, not related to any party 
interested, to be and appear on the premises on a day speci¬ 
fied, to assess the damages, if any, which each owner of land 
through which Sherman avenue was to be extended and 
widened would sustain by reason of such extension and 
widening, and that such other and further orders might be 
made and proceedings had as were contemplated by said act 
of Congress and by chapter XI of the Revised Statutes of 
the United States relating to the District of Columbia, to the 
end that a permanent right of way for the public over the 
aforesaid land might be obtained and secured for the exten¬ 
sion and widening of Sherman avenue, as aforesaid (R., pp. 
1 , 2 ). 

Upon consideration of this petition the said court, on the 
16th day of September, 1899, passed an order requiring all 
persons interested to appear in said court on or before the 
2d day of October, 1899, and show cause why the prayer of 
said petition should not be granted, and why the proceeding 
directed in said act of Congress should not be taken. Pur¬ 
suant to such order a jury was summoned, impaneled, and 
sworn, and thereafter proceeded in accordance with the pro¬ 
visions of said chapter XI of the Revised Statutes of the 
United States relating to the District of Columbia; and 
having been upon the premises, the said jury, on the 1st day 
of May, 1900, made out-their written verdict, which was 
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•signed by a majority of the jurors, and oii the-9th-■day' of 
May, 1900, said verdict was filed in said court (R., pp..'3, 

After the said verdict was filed, but before any action was 
taken thereon by the court, the case of Davidson m Wight 
came before this court, and, upon the authority of the dei 
cision of the Supreme Court of the United States in the case 
of Norwood vs. Baker, the act of March 3,1899, providing fol' 
the extension of S, Twentj^-second, and Decatur streets wa'a 
declared unconstitutional. Tlie act providing for the exteui- 
sion of Sherman avenue being identical with the one de¬ 
clared to be unconstitutional, no action was taken by. the 
lower court in this and other similar cases pending an ap¬ 
peal of the Wight and Davidson cases. In May, 1901, the 
Supreme Court of the United States handed down its de¬ 
cision in the case of Wight •as. Davidson (181 U. S., 371), 
holding that the act of March 3,1899, was constitutional 
and distinguishing its provisions from those of the law. con-* 
sidered by it in the case of Norwood vs. Baker. , 

Thereafter the supreme court of the District of Columbia 
•passed an order nisi confirming the aforesaid verdict and 
requiring all parties interested to appear and show cause on 
a day specified why said verdict should not be finally rati¬ 
fied and confirmed by the court. On July 22, 1901, the ap¬ 
pellee, in response to said order, filed certain exceptions to 
said verdict (R., p. 6). 

The court having heard arguments upon the said excep¬ 
tions, on October' 1901, passed an order overruling the same 
and finally ratifying and confirming said verdict in all re¬ 
spects (R., pp. 7,8). • . 1 

This being a final order and determination of the case, 
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‘the appellee, on October 22, 1901, noted an appeal there¬ 
from to this honorable court (R., p. 8). 

The appeal was not prosecuted, however, and on October 
IS, 190S (during the fourth term after the term at which 
the order was passed), the appellee filed a petition or motion 
in said cause praying that the said order passed on October 
S, 1901, “ in so far as it affects the property of your peti¬ 
tioner aforesaid, be set aside and vacated and for nothing 
held ” (R, pp. 8, 9). 

Upon consideration of the said petition, and after hearing 
argument thereon, the court below, on Augmt 16,1904-, passed 
an order vacating and annulling the “judgment or decree ” 
passed by the court on the Sd day of October, 1901, whereby 
the aforesaid verdict was ratified and confirmed, “ in so far, 
and only so far, as it applies and affects the assessments for 
benefits levied by said jury under the proceedings in this 
caus9 against the land belonging to said Loriu M. Saunders, 
and described in said verdict ” (R., p. 10), 

Thereupon, on the 7th day of September, 1904, the appel¬ 
lants entered their appeal to this honorable court (R., p. 11) > 

ASSIGNMENT OP ERRORS. 

The court below erred : 

1. In not overruling and denying the petition or motion 
filed by appellee on October 13,1903. 

2. In holding that the order passed on the 2d day of Oc¬ 
tober, 1901, confirming the verdict of the jury, was null and 
void. 
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. 3. lu vacating and setting aside said order iiitso far as it 
affected the appellee’s property. ... . 

4. Ill declaring the assessments levied against appellee’s 
property illegal, null, and void. 


ARGUMENT. 

The provisions of the aforesaid act of March 3,1899, ma¬ 
terial to the consideration of this appeal are the following : 

t 

“ Sec. 5. That within ninety days after the approval of 
this act the Commissioners of the District of Columbia be, 
and they are hereby authorized and directed to institute by 
a petition in the supreme court of the District of Columbia,, 
sitting as a district court, a proceeding to condemn the land 
necessary for the extension and widening of Sherman avenue 
from Florida avenue to Whitney avenue with the uniform 
width of one hundred feet. 

“ That of the amount found duo and awarded for dam¬ 
ages for and in respect of the land condemned under this 
act for the extension and widening of said Sherman avenue 
not less than one-half thereof shall be assessed by said jury 
in said proceedings against those pieces or parcels of ground 
abutting on both sides of Sherman avenue, and the exten¬ 
sion thereof as herein provided, to a distance of three hun¬ 
dred feet from the building lines on the east and west sides 
of Sherman avenue as widened and extended: Provided^ 
That no assessment shall be made against those pieces or 
parcels of ground out of which land has already been dedi¬ 
cated to the District of Columbia for the purpose of widen¬ 
ing Sherman avenue as herein provided for..” . ' ‘ ’ 

“Sec. 9. That the proceedings for the condemnation‘.of 
the lands as provided for in this act shall be under and ac- 
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cording to the provisions of chapter eleven of the Revised 
Statutes of the United States relating to the District of Co¬ 
lumbia, which provide for the condemnation of lands in said 
District for public highways; and to provide the necessary 
funds for the cost of such condemnation proceedings the sum 
of three thousand five hundred dollars is hereby appro¬ 
priated out of the funds of the District of Columbia : Pro¬ 
vided, That each juror shall receive a compensation of five 
dollars per day for his services during the time he shall be 
actually engaged in such services under the provisions of 
this act: And provided further, That no appeal by any inter¬ 
ested party from any decision of the supreme court of the 
District of Columbia confirming said assessment or assessr 
inents shall delay or prevent the payment of said awards in 
respect to the property condemned. 

“ Seo. 10. That payment of the sum or sums of money 
adjudged to be due and payable for lands taken under the 
provisions of this act shall be made by the Treasurer of the 
United States, ex officio commissioner of the sinking fund of 
the District of Columbia, upon the warrant of the said Com¬ 
missioners, out of the revenues of the District of Columbia; 
and a sufficient sum to pay such judgments and awards is 
hereby appropriated out of the revenues of the District of 
Columbia. 

“Sec. 11. Tliat the sums to be assessed against each lot 
and piece and parcel of ground shall be determined and 
designated by the jury; and in determining what amount 
shall be assessed against any particular piece or parcel of 
ground the jury shall take into consideration the situation 
of said lots and the benefits that they may receive from the 
extension of said avenue and highway. 

“Sec. 12. That when confirmed by the court the assess¬ 
ments shall several!}' be a lien upon the land assessed, and 
shall be collected as special-improvement taxes in the Dis¬ 
trict of Columbia, and shall be payable in five equal install- 
hiehts, with interest at the rate of four per centum pei* 






annum until paid. When the use of a part only o^ .auy' 
piece or parcel of ground shall be condemned, tho juryj.iii; 
determining its value, shall not take into consideration any 
benefits that may accrue to tlie remainder thereof from the 
opening of said streets or highways, but such benefits shall 
be considered in determining what assessment shall be made 
on or against that part of such lot as is not taken, as is here¬ 
inbefore provided, • • 

“ Sicc. 13. That when the Commissioners of the District of 
Columbia shall have taken possession of the pieces or parcels 
of ground in respect to which such judgment condemning 
the right of way shall have been entered under the provis¬ 
ions of sections one and two of this act, it shall be their duty 
to cause a roadway of said Pennsylvania avenue southeast, 
as extended under the provisions herein, of such width and 
character of construction as in their judgment may be suit¬ 
able, to be graded and regulated as soon as practicable there¬ 
after. 

“Sec. 14. That payment of the awards made in respect of 
the property condemned shall not be made until the assess¬ 
ments herein provided for shall have been made against the 
aforesaid property and duly confirmed.” 

Chapter XI, Kevised Statutes relating to the District of 
Columbia, provided only for a proceeding before a jury 
summoned by the marshal upon the application of the 
proper authorities and did not provide for any proceeding 
whatever in court. A proceeding, therefore, strictly under 
chapter XI would be one of which the court had no juris¬ 
diction. The act of March 3, 1899, it will be observed, 
required the institution of these proceedings by a petition 
filed in the said court, and the second proviso of its sec¬ 
tion 9, which refers to a method of proceeding for the con¬ 
demnation of land, contemplates an appeal by any interested 







party. There was no provision in chapter XI for assess¬ 
ments of benefits by the jury, but, it will be observed, that 
the assessment of benefits is provided for by section 5 of 
said act of March 3,1899. 

Chapter XI of the Revised Statutes relating to the District 
of Columbia embraces sections 247 to 270, inclusive, but it 
will not be claimed that any but the following are material 
here: 

“Sec. 260. The marshal shall summon the jury, and ad¬ 
minister an oath or affirmation to them that they will, with¬ 
out favor or partiality to any one, to the best of their judg¬ 
ment, decide what damage, if any, each owner may sustain 
by reason of running the road through his premises. 

“Sec. 262. The jury, having been upon the premises and 
assessed the damages, shall make out a written verdict, to 
be signed by them, or a majority of them, and attested by 
the marshal, which the marshal shall transmit to the proper 
authorities at their next meeting, and which shall be re¬ 
corded. 

“ Sec. 263. If the proper authorities or any owners of the 
land are dissatisfied with the verdict thus rendered, and no' 
arrangement being made between them, the marshal shall 
be ordered to summon a second jury of twelve judicious, dis¬ 
interested men, not related to any one interested, to meet 
and view the premises, giving the parties interested at least 
ten da 3 's’ notice of the time and place of meeting. And the 
marshal and jury shall proceed as before directed in regard 
to the first jury.” 

The court below was without authority to vacate 
THE ORDER OP OCTOBER 2, 1901. 

It is well settled that a court has no power after the ex¬ 
piration of the term at which a judgment or decree was 










rendered to open or vacate the same, or otherwise revise, 
modify, or correct the judgment, unless it be absolutely null 
and void. 

Bronson vs. Schulten, 104 U. S., 410. 

Phillips vs. Negley, 117 tl. S., 665. 

Hume vs. Bowie, 148 U. S., 255. 

Humphries vs. D. 0., 174 U. S., 190. 

Macfarland vs. Brown, 187 U. S., 239. 

Tubman vs. Railroad Co., 190 U. S., 38. 


The question at once arises, therefore, Was the order 
passed by the court below on October 2,1901, overruling the 
exceptions filed by the appellee to the verdict of the jury, 
and finally ratifying and confirming said verdict, a nullity, 
and subject to a motion to vacate it at a succeeding term of 
the court ? 

This question, it is respectfully submitted, must be an¬ 
swered in the negative. The order was not a nullity, how¬ 
ever erroneous or wrong it may have been, for the reason 
that the court liad jurisdiction of the subject-matter of the 
proceeding and plenary power to hear and determine every 
issue raised therein. 

The question was squarely raised in the court below 
whether the exceptions to the verdict of the jury amounted 
to an expression of dissatisfaction with the verdict of the jury of 
seven by the exceptant, entitling him to a hearing before a jury 
of twelve, as provided by section 263 of chapter XI of the 
Revised Statutes relating to the District. 

This question was one which the court “ was competent to 

* * * ' 
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decide, which it was bound to decide, and its decision was 
the exercise of jurisdiction.” 

Ex parte Bigelow, 113 U. S., 331. 

Ex parte Parks, 93 U., S., 18, 

Ex parte Yarborough, 110 U. S., 651. 

In the case of Foltz vs. St. Louis, etc., Ry. Go., 19 U. S. 
Appeals, 581, it was said, inter alia: 

" The State of Arkansas had granted to many corporations 
the right to exercise this power, and if the circuit court had 
rendered a judgment of condemnation in a proper case in 
favor of any one of these corporations its judgment would 
unquestionably have been valid. The contention is that it 
is an absolute nullity in this case, because the court entered 
such a judgment in favor of a corporation whicli had not 
that right. Stripped of argument and verbiage, the position 
is that this judgment is void, because the appellee had not 
legal capacity to sue for it, although there were many parties 
that had such capacity, in whose favor the circuit court had 
ample power to enter such a judgment. But the question 
of the legal capacity of the appellee to prosecute condemna¬ 
tion proceedings, like that of the necessity for the condemna¬ 
tion, and that of the public or private purpose of it, is a 
question that the trial court must necessarily hear and de¬ 
termine in every condemnation proceeding. Is every judg¬ 
ment in which the court committed an error in the decision 
of one of these questions without the jurisdiction of the 
court a nullity, and only those in which it has made no 
mistake valid? Jurisdiction of the subject-matter is the 
power to deal with the general abstract question, to hear the 
particular facts in every case relating to this question, and 
to determine whether or not they are sufficient to invoke 
the exercise of that power. It is not confined to cases 
in which the particular facts constitute a good cause of 
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Action, but it includes every issue within the scope of tho 
general power vested in the court by the law of its organiza¬ 
tion to deal with the abstract question. Nor is this juris¬ 
diction limited to making correct decisions. It empowers 
the court to determine every issue within the scope of its 
authority according to its own view of the law and the evi¬ 
dence, whether its decision is right or wrong, and every 
judgment or decision so rendered is final and conclusive 
upon the parties to it, unless reversed by writ of error or 
appeal, or impeached for fraud. * * * Wherever the 

riglit and the duty of the court to exercise its jurisdiction 
depend upon the decision of a question which it is invested 
with power to hear and determine, there its judgment, right 
or wrong, is impregnable to collateral attack, unless im¬ 
peached for fraud.” 

See also Foltz vs. St. Louis, etc., 60 Fed. Rep., 316. 


“The void or voidable cliaracter of a judgment depends 
upon whether the court by which it was rendered did or did 
not have jurisdiction. In other words, tlie distinction turns 
upon a defective or wrongful execution of the power to hear 
and determine a cause, which renders tlie judgment merely 
voidable, and a lack of power to hear the cause at all, which 
renders the judgment void. In the oue case the court is in¬ 
vested with the power to determine the rights of the parties, 
and no irregularity or error in the execution of the power 
can prevent its judgment, while it stands unreversed, from 
disposing of such rights as fall within tlie legitimate scope 
of its adjudication; while in the other its authority is 
wholly usurped and its judgments and orders are the exer¬ 
cise of arbitrary power under the forms, but without the 
sanction of law.” 

17 American and English Encyclopaedia of Law, 2d 
ed., 1047,1049. 
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“ Jurisdiction of the subject-matter is the power to deal 
with the general subject involved in the action.” 

17 American and English Encyclopsedia of Law, 2d 
ed., 1060, and cases cited. 

“By jurisdiction over tlie subject-matter is meant the 
nature of the cause of action and of the relief sought.” 

Cooper vs. Reynolds, 10 Wall., 316. 

Judge Cooley, in his work on Constitutional Limitations 
(6th ed.), pp. 502, 503, says : 

“ When it is once made to appear tliat a court has juris¬ 
diction both of the subject-matter and of the parties, the 
judgment which it pronounces must be held conclusive and 
binding upon the parties thereto and their privies, notwith¬ 
standing the court may have proceeded irregularly, or erred 
in its application of the laxo to the case before it. It is a gen¬ 
eral rule that irregularities in the course of judicial proceed¬ 
ings do not render them void. Ex parte Kellogg, 6 Vt., 509 ; 
Edgerton v. Hart, 8 Vt., 208; Carter v. Walker, 2 Ohio St., 
339; Freeman on Judgments, § 135; Clark v. County Ct., 
55 Cal., 199. An irregularity may be defined as the failure 
to observe that particular course of proceeding which, con¬ 
formably with the practice of the court, ought to have been 
observed in the case; and if a party claims to be aggrieved 
by this, he must apply to the court in which the suit is pend¬ 
ing to set aside the proceedings, or to give him such other 
redress as he thinks himself entitled to; or he must take 
steps to have the judgment reversed b^’’ removing the case 
for review to an appellate court, if any such there be. 
Whenever the question of validity of the proceedings arises 
in any collateral suit, he will be held bound by them to the 
same extent as if in all respects the court had proceeded 
according to law. An irregularity caunot be taken ad¬ 
vantage of collateral! v; that is to say, in any other suit than 
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that ill which the irregularity occurs, or oil appeal or pro¬ 
cess in error therefrom.” 

There are few defects in the proceedings of a court of jus¬ 
tice which render the proceedings void, in the strict sense of 
that word, where the court has jurisdiction of the subject- 
matter of the suit. 

Lamprey vs. Nudd, 29 N. H., 299. 

And in doubtful cases, as the safer course, the courts are 
inclined to treat defects as errors or irregularities rather 
than jurisdictional defects. 

Salter vs. Hilgan, 40 Wis., 365. 

The general rule is that when a court has jurisdiction by 
law of the offense charged and the party who is so charged, 
its judgments are not nullities. There are exceptions to 
this rule, but when they are relied on as foundation for re¬ 
lief in another proceeding, tliey should be clearly found to 
exist. 

Ex parte Bigelow, 113 U. S., 331. 

Where the claim was that the constitutional right of trial 
by an impartial jury was denied by acceptance of incompe¬ 
tent jurors, this was held to be an allegation of error only. 

In re Schneider, 148 U. S., 162. 

In the case of Eckert (166 U. S., 481), where the petitioner 
was convicted of murder, the jury failed to specify the degree 
of the crime as required by law. The court accepted the 
verdict, and sentenced the prisoner as for the highest degree 
of the crime. It was held both by the supreme court'of 
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Wisconsin and by the Supreme Court of the United States 
that— 

“ While the conviction under the sentence was erroneous, 
the error in passing sentence was not a jurisdictional defect, 
and the judgment was therefore ?^c)< void. * * * It was 

within the jurisdiction of the trial judge to pass upon the 
sufficiency of the verdict and to construe its legal meaning, 
and, if in so doing he erred * * * it ^n error com- 

mitledin the exercise of jurisdiction.” 

The absence of the foreman of a jury, who is ill, when the 
rest of the jury is polled and a sealed verdict, which all 
signed, is opened, is merely a matter of error, and does not 
render a judgment entered on tlie verdict a nullity or sub¬ 
ject to a motion to vacate it at a succeeding term of court. 

Humphries vs. D. C., 174 U. S., 190. 

In Cross vs. North Carolina, 132 U. S., 132, a case in which 
the jury were polled before they had found a verdict, the su¬ 
preme court, while not approving the practice, affirmed the 
judgment below, saying “ it was a mere error in procedure 
or practice, that did not affect the substantial riglits of the 
defendant.” 

Even if a court, after acquiring jurisdiction, were to render 
judgment without trial or an opportunity for hearing, the 
judgment would not be void, but only erroneous. 

Clark vs. Co. Ct., 55 Cal., 199. 

To warrant the assertion that a judgment is void for want 
of compliance with constitutional requirements, it is essen¬ 
tial that there be— 

“a plain and substantial departure from the fundamental 
principles upon which our government is based, so that it 
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could with truth and propriety be said that if the judgment 
were suffered to stand, the party aggrieved would be de¬ 
prived of his life, libertjf or property in violation of the pro¬ 
visions of the Federal Constitution.” 

Wilson w. North Carolina, 1C9 U. S., at 593. 

Allen vs. Geoi‘gia, 166 U. S., 140. 

Hovey vs. Elliott, 167 U. S., 409. 

“ It is not possible to hold that a party has without due 
process of law been deprived of his property, when, as re¬ 
gards the issue affecting it, he has by the law of the State, a 
fair trial in a court of justice, according to the modes of pro¬ 
cedure applicable to such cases.” 

Davidson vs. New Orleans, 96 U. S., 97. 

Hustudo vs. Calif, 110 U. S., 516. 

While this honorable court held, in the case of Brown vs. 
Macfarland, 19 Appls., 525, that the filing of exceptions 
was an expression of dissatisfaction with the verdict by 
tlie exceptants, Brown and AVallach, and that “ there was 
error in confirming the verdict of seven, notwithstanding 
the exceptions filed thereto,”it is respectfully submitted that 
the question is not altogether free from doubt. 

The proceedings in the case of Wight w. Davidson, 181 
U. S., 371, were identical with those in the case at bar, and 
were instituted under the same act of Congress, providing 
for the extension of “S” street. The jury of condemnation 
filed its verdict, award, and assessment. Exceptions were 
filed by the appellees, claiming that the act of Congress was 
unconstitutional and void, and because “ the award of dam¬ 
ages and finding of the jury in that behalf are excessive, un¬ 
just, and unreasonable. These respondents therefore, each 
and severally, request and demand said award and finding to 
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he set aside, and that a new jury be impaneled ia accordance 
with the provisions of the statute in such case made and 
provided.” 

Mr. Justice Shiras, delivering the opinion of the court, re¬ 
versing the judgment of the Court of Appeals, said : 

“Upon the authorities heretofore cited it would therefore 
appear that the act of Congress of March 3,1899, was a valid 
enactment, and that the proceedings thereunder were regular, 
and constituted due process of law, unless reasons for a dif¬ 
ferent conclusion can be found in the opinion of the Court 
of Appeals, which reversed the decree of the supreme court 
of the District, and ordered tlie dismissal of the petition.” 

The exceptions filed in the case at bar (Rec., p. 6) are by 
no means as specific with respect to the claim of a second 
jury as in that cose; there, it will be noted, the exceptants 
requested and demanded “ that a new jury be impaneled in ac¬ 
cordance with the provisions of the statute," claiming that the 
award of damages and finding of the jury “are excessive, un¬ 
just, and unreasonable." 

It has alwaj's been contended in proceedings under the 
law mentioned that the impaneling of a second jury of twelve 
is the grant of a privilege; that the statute should therefore 
be strictly construed, and a party claiming the privilege should 
be required to directly claim it. 

In Hannibal & St. J. R. R. Co. vs. Missouri R. P. Co., 125 
U. S., 260, it was said : 

“ But if there be any doubt as to the proper construction 
of this statute (and we think there is none), then that con¬ 
struction must be adopted which is most advantageous to 
the interests of the Government. The statute, being a grant 
of a privilege, must be construed most strongly in favor of 
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the grantor. Gildart vs. Gladstone, 12 East, 668 ; Charles 
River Bridge Co. vs. Warren Bridge Co., 36 U. S. (11 Pet.), 
554; Dubuq.ue & P. R. R. Co. vs. Litchfield, 64 U. S. (23 
How.), 66; Rice vs. Minnesota & N. W. R. R. Co., 66 U. S. 
(1 Black), 380 ; Leavenworth L. & G. R. R. Co. vs. U. S., 92 
U. S., 733; Northwestern Fertilizing Co. vs. Hyde Park, 97 
U. S., 659.” 

The filing of the exceptions in this case was a waiver of 
the right to a second jury by the appellee, if any such right 
existed. 

In a condemnation proceeding in Dakota it was held 
that— 

" two courses are left open to a dissatisfied party. He may 
except to the report, and Iherebj’’ raise all questions of law 
as to its legality and insufiiciency; or he may demand a 
jury trial, in whicli event his damages shall be assessed by 
a jui’y through a regular trial in court. But it was never 
contemplated that both should be used at the same time or 
that the latter included the former. When exceptions are 
filed it is the report of the commissioners that is to be tested. 
It may be affirmed, modified or rejected and a new appraise¬ 
ment may be ordered. Necessarily this is done by the court 
and there is no place in the proceeding for a jury. On the 
other hand when a jury trial is demanded the whole matter 
of compensation is in the jury’s hands.” 

Minn., St. P., etc., Ry. vs. Nester, 3 N. Dak., 480. 

A land-owner who has been awarded damages for the ap¬ 
propriation of his land for a public road and who has had 
bis day in court on exceptions to the award has no stand¬ 
ing to petition the court for a jury to assess his damages. 

In re West Whiteland Rd., 4 Pa. Co. Ct. R., 511. 

3 












Exceptions to the report of viewers and an appeal for 
trial by jury cannot in condemnation proceedings be both 
taken and insisted on at the same time, but the court will 
compel the municipality to elect on which it will rely. 

Bechtel vs. Borough of Bechtelville (Com. PL), 3 Pa. 
Dist. R., 713. 

The laws of Massachusetts provide that a party who is 
dissatisfied with the estimate made by the county commis¬ 
sioners of the damages caused by taking laud for a railroad 
company “ may apply for a jury to assess the damages 
either at the same meeting at which sucli estimates shall be 
completed and returned or at the next regular meeting 
therefor.” 

It was held by tlie supreme court of Massachusetts, con- 
slruing this statute, that where a party applied for a jury at 
the same meeting at which the estimate is completed and 
recorded, and then failed to pursue his remedy, that he could 
not by merely omitting or refusing to proceed entitle himself 
to a jury by applying therefor at the next regular meeting 
of the commissioners. Although he had the absolute right 
under the statute to apply at the next regular meeting, it 
was held that by his action he had waived that right. 

Taylor vs. Count}' Commissioners of Plymouth, 13 
Mete., 449. 

Under a similar statute, in the same State, a party whose 
land was taken for a road was granted the right to apply 
for a jury to revise the judgment of the county commis¬ 
sioners in the assessment of damages within a specified 
time. Where the petitioners delayed proceedings under the 
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petition for a jury in the belief derived from conversations 
with some of tlie county commissioners that some action 
would be taken with reference to a verbal application made 
for the relocation of the highway, and then after the time 
prescribed by the statute applied for a jury, it was held that 
he had waived his right. The opinion of the court contains 
the following expression : 

“The petitioner’s right to a jury was a right which he 
might waive and abandon, and which must be taken to 
have been abandoned if the statutory requirement is not 
complied with.’’ 

Thorndyke vs. County Commissioners of Norfolk, 
117 Mass., 566. 

Construing the same statute, the supreme court of Massa¬ 
chusetts held, in the case of a condemnation proceeding in 
behalf of a railroad corporation, that where the county cotn- 
missioners had assessed the damages for the taking of land 
and the railroad company had applied, under the statute, 
for a jury to assess the damages, and thereafter had discon¬ 
tinued its petition for the jury and accepted the award of 
the commissioners, that the owner of the land, not having 
himself filed a petition for a jury, could not insist upon a 
trial by jury without having asserted the right as required 
by the statute. The court, by Gray, C. J., said : 

“A petition for a jury is not strictly an appeal and does 
not affect the award of the commissioners. The petitioner 
had the right at any stage of the proceedings, and upon such 
terms as the court should order, to waive a trial by jury, and 
accept the award of the commissioners ” (Fall River R. R. 
Co. vs. Chase, 125 Mass., 483). 
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Appbllee has no locus standi, because he has AC* 
CEPTED the damages AWARDED HIM BY THE JURY. 

At the hearing in the court below counsel admitted that 
the appellee had collected from the District of Columbia the 
damages awarded him for certain laud condemned in this 
proceeding, and it appears from vouchers on file in the office 
of the auditor for the District of Columbia, bearing the sig¬ 
nature of the appellee, that on October SI, 1901, he was paid 
the sum of $3,325, the amount awarded him as damages for 
parts of lots 12 to 17, inclusive, in block 2, and lot 1, in 
block 17, of Todd & Brown’s subdivision of Mount Pleasant 
and Pleasant Plains, and that o\i\Novemher 4., 1901, he was 
paid $1,425, the amount of damages awarded by the jury in 
this proceeding for parts of lots 1 and 16, in block 12, in 
said subdivision. It is respectfully submitted that on this 
ground there should be a reversal of the decision of the 
lower court. 

If the owner accepts the damages awarded he cannot ob¬ 
ject to the report, either on account of the amount awarded 
or on any other ground. 

Lewis on Eminent Domain, sec. 531. 

In re application of Woolsey, 95 N. Y., 135. 

After receiving damages parties cannot be heard against 
the validity of the proceedings or appeal from the same, al¬ 
though they may be in fact erroneous. 

Mills’ Eminent Domain, § 329. 

Miss. R. R. vs. Byington, 14 Iowa, 672. 

Embury vs. Connor, 3 N. Y., 611. 

Town vs. Blackberry, 29 Ill., 137. 

Karber vs. Nellis, 22 Wis., 216. 

Kile vs. Yellowhead, 80 Ill., 208. 

Chatterton vs. Parrott, 46 Mich., 432. 


ThB APPKI/LBB was guilty op laches. ' 

The long delay in seeking to have the order of October 2, 
1901, vacated disentitles the appellee to relief in this case. 
The motion to vacate was not made within a reasonable 
time. 

It is very generally considered that a party seeking to 
have a judgment vacated must proceed with diligence and 
take the proper stops therefor within a reasonable time, and 
that his right to relief may be lost by laches. 

Delay was held to bar relief in the following cases : 

Society Fonci^re, etc., ■rs. Milliken, 135 U. S., 304 (two 
years). 

In re Peekamoose Fishing Club (Sup, Ct. App, Div.) 
40 N. Y. Supp., 959 (eight months). 

Altmann vs. Gabriel, 28 Minn., 132 (eleven months). 

Sanderson vs. Dox, 6 Wis., 164 (one year). 

Ammerman vs. State, 98 Tnd., 165 (seventeen 
months). 

Smallworth vs. Trenwith, 110 N. Car., 91 (three 
years). 

School Dist. No. 63 vs. Chicago Lumber Co., 41 Kans., 
618 (four years), 

Osborn vs. Gehr, 29 Neb., 661 (five years). 

Appellee, after noting and perfecting his appeal, delib¬ 
erately abandoned it, and appeared to acquiesce in the rul¬ 
ing of the court below until October 13,1903, when he filed 
his petition or motion to vacate the order confirming the 
verdict of the jury. If he has been aggrieved he has only 
himself to blame. Volenti non fit injuria. He should have 
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prosecuted his appeal, as did Brown & Wallach (Brown vs. 
Macfarland, supra), and had this honorable court review 
the decision of the court below upon his exceptions and say 
whether the exceptions filed by him were an expression of 
dissatisfaction with the verdict of the jury. 

It is respectfully submitted that the court below com¬ 
mitted grave error in vacating the order of October 2,1901, 
and that the order passed August 16, 1904, should bo re¬ 
versed. 

Andrew B. Duvall, 

A. Leftwich Sinclair, 

* ( 

Attorneys for Appellants. 


* .#• 















